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Introduction

In South Africa, the minimum wage for domestic wenkwas one of a large range of reforms that were
undertaken in the years following the transitioonfr Apartheid to democracy in 1994. The minimum
wage was also only one element of the reformsdiniced for domestic workers specifically. The paper
therefore starts with a brief discussion of therallesocio-political background and developments,
including the developments in terms of labour ledisn. It also discusses in somewhat more détail t
other reforms for domestic workers beyond thahefrminimum wage.

The minimum wage was introduced in 2002, more thatlecade ago. From the outset, there was
acknowledgement that introduction of a minimum wages not enough, and that enforcement would
pose particular challenges in this sector. The ipdiperefore includes discussion as to what has
happened since 2002 both in respect of implememntadf the minimum wage, and in respect of
addressing other aspects of domestic work.

As a guide to the reader, Table 1 provides somtbeimportant milestones in the setting of thet firs
minimum wage for domestic workers in South Africa.

Table 1. Timeline for establishment of first minimum wage fo@ domestic workers in South
Africa

Date Event

1993 Basic Conditions of Employment amended to cdweenestic workers

1994 First democratic elections in South Africa

1995 Labour Relations Act amended to cover domesiikers

1999 Setting of minimum wage for domestic workexduded in Minister of Labour’s Five-
Year Plan

1999 Government gazette issued establishing tefmefarence for domestic worker
investigation

1999- | Public hearings and commissioned research to infewioral determination
2001

2001 Government gazette issued with consultatiesiehent on proposed wages and conditions
of work

2001 Unemployment Insurance Fund legislation amgmnaleover domestic workers

2002 Employment Conditions Commission advises Miénisn minimum wages and condition
of work

n

2002 Minister approves Sectoral Determination 7ictviscomes into effect

2002 Unemployment Insurance Fund coverage comeffect for domestic workers
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1. Background: Setting the scene

1.1. South Africa in the 1990s and early 2000s

As noted above, the introduction of a minimum wégedomestic workers in South Africa must be

understood against the background of the enormoliscpl changes that were occurring at the time.
The process of setting a minimum wage began sdyiius 999, five years after the first democratic

elections which saw the end of the Apartheid ehe minimum wage came into effect towards the end
of 2002, a little more than eight years after ih& lemocratic election.

The elections of 1994 saw the National Party gawemt of the Apartheid era replaced by a
Government of National Unity in which the Africanatibnal Congress (ANC) was the clearly
dominant party, having won well over half the votEee ANC campaigned for the elections as part of
an alliance that included — and continues to ireladthe South African Communist Party and the
Congress of South African Trade Unions (COSATU).S20U was an extremely important force in
the overthrow of apartheid, and retained much pawer influence into the 1990s. At the time of the
elections, the South Africa Domestic Workers’ Uni(@ADWU) was one of COSATU's affiliates
although, as seen below, the union dissolved skyeaas later. In the run-up to the 1994 electidhs,
introduction of a minimum wage for domestic work&atured in the ANC'’s election manifesto.

The political change symbolized by the 1994 elegibegan in earnest several years before that date.
In 1990, the then president of the country annodrtbe unbanning of the ANC and other leading
political parties and organisations that had bemmnbd since the 1960s. In 1991, the iconic Nelson
Mandela — who subsequently was elected the firssi@ent of the “new” South Africa — was released
alongside other key struggle leaders.

For domestic and other workers and citizens, thimgesaw the abandonment of a range of legislative
restrictions. In respect of domestic workers intipatar, during the Apartheid years, employers were
required to register all domestic workers with Bantu Affairs Administration Boards found in all
“white” urban areas so as to obtain a “pass” far worker. In 1986 the influx control laws that
underpinned the pass system were abolished.

The early 1990s saw important developments onaheur legislation front. The Laboria Minute of
1990 recorded agreement that government would s$udlinplanned changes to labour legislation to
employer bodies and union federations before tghtlrem in parliament (Kuye & Cedras, 2011). In
some senses this agreement was a forerunner ttatégreestablishment of the National Economic
Development and Labour Council (NEDLAC) as the fioost social dialogue mechanism in the
country.

In 1993, the Basic Conditions of Employment Act % of 1983 was amended so as to extend
coverage to domestic and farm workers. Both “domestrvants” and farm workers had previously
been excluded from the scope of the BCEA. This thasfirst important step in recognising domestic
workers as workers with rights — in Ally’s (2010)mds, a change from “servant” to “worker”. As
discussed further below, such recognition had laedamand of both domestic workers and organised
workers more broadly for some time.

The amendment provided for some differences in itiond of domestic and farm workers when
compared to other workers. For example, the maxinspnead-ovérfor farm workers and live-in
domestic workers was set at 14 hours rather thadmogs; extension of ordinary working hours per day
for a period of up to 26 (calendar) days was altbfee domestic and farm workers if these increases

1 The time from when a worker starts work on a day ends work, including time off for breaks.
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were off-set by reduced hours at other points withiLl2-month period; and maximum weekly overtime
for domestic workers caring for children and elgesick, frail and/or disabled people was set at 14
hours rather than 10 hours. Florrie de Villierssemior office-bearer of the South African Domestic
Workers’ Union (SADWU), was a member of the tastntethat drafted the amendments to labour
legislation.

After 1994 there were further substantial politiaald legal changes. The Labour Relations Act (LRA)
was extended to cover domestic workers in Noverd8856. While the BCEA provides protection in
respect of conditions of work, the LRA provides @wganisational rights and mechanisms for dispute
resolution. The extension of the LRA to domestiagkeos was, however, subject to some restrictions in
rights, namely trade union officials and office-tm¥a did not have the right to enter the employer’s
home unless the employer agreed, and the righsétodure of information (section 16) did not apply

The LRA and BCEA then underwent further substargimendments — in 1997 and 1998 respectively.
These two laws confirmed that domestic workers weoekers with rights, and extended the rights
available to them. The BCEA, in particular, is tkev under which the minimum wage was
subsequently introduced. The LRA was especiallyoirtgmt for domestic workers in providing for the
establishment of the Commission for Conciliatioredvation and Arbitration (CCMA). This is a body
that is independent of the Department of Labounvel as political parties, trade unions or busees
However, the governing body includes three govemimepresentatives, and three representatives of
organised labour and organised business. As disduisther below, the CCMA has become an
important source of support for domestic workargarticular in relation to dismissals.

A further important element of the transition tarderacy was the emphasis given to gender equality i
the new “non-racist, non-sexist South Africa”. Téarly attention to the issue of the largely female
domestic workers happened alongside a range of ottegventions that attempted to promote gender
equality and address women’s needs — and in pkatitu consider the needs of poorer, black women.
Ally (2010) observes that the introduction of thieild support grant in 1998, and its subsequent
improvement and extension in terms of the ageshdfiren covered and higher means test, was of
particular importance for domestic workers, asupmemented the wages of those with children. By
2003, primary caregivers (mainly mothers) of 2.@ion children received the grant (Ally, 2010: 139)
By March 2013, the number had expanded to 11.4ami(National Treasury, 2013: 433).

1.2. Wage setting mechanisms in South Africa

There are several ways in which minimum wages @uldiermined in South Africa. Three of these
ways result in minimum wages being published iro@egnment gazette. The first way is by means of
bargaining council agreements, the second by mehstatutory council agreements, and the third by
means of sectoral determinations. Domestic worlages are set through sectoral determinations.

Bargaining and statutory councils are provided iforthe Labour Relations Act and are formally
registered under this Act. The councils are madeolifpodies representing organised labour and
business who bargain over wages and other congliibemployment. Bargaining councils can only be
registered where the union and employer bodiescansidered “sufficiently” representative of the
employees concerned. In August 2013 there wereaddaiming councils in the private sector alongside
the South African Local Government Bargaining Couaad the Public Sector Central Bargaining
Council and its sub-councils. Statutory councilsf-which there are very few — can be registeretaf
organisations representing either labour or emptogiecounts for at least 30 per cent of the settue.
Minister of Labour may extend agreements reachdabth types of council to cover the full sector,
including employers and workers who are not partghe council.

Sectoral determinations are issued in terms ofBhasic Conditions of Employment Act. The Act
prescribes minimum conditions of work that covdresthployees, but does not set a minimum wage.
The determinations are intended for sectors coreidesulnerable”, and in particular sectors where
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employers and/or workers are not sufficiently oigad to bargain effectively. The determinations can
set a minimum wage and can also prescribe conditgpecific to the sector for aspects where the
BCEA'’s prescriptions are deemed inappropriate liergpecific characteristics of the sector concerned
For example, as seen below, the domestic workermiatation provided for five rather than three days
of paid family responsibility leave in recognitiof the fact that many domestic workers lived famfr
their families. Where a sectoral determination does cover any aspect, the BCEA provisions in
respect of that aspect hold.

As at September 2013, there were sectoral detetiomsain eight “industry” sectors. Although the
number of determinations is less than the numbebasfaining councils, Godfrey et al's (2006)
estimates of 2006 suggested that a larger numbeodfers were covered by sectoral determinations
than by bargaining councils.

In addition to councils and determinations, workang employers bargain and agree on wages in other
non-statutory forums ranging from sector level l(idang the large mining and motor industries) te th
level of individual companies.

1.3. Sectoral determinations

The minimum wage for domestic workers was implemérthrough a sectoral determination. These
determinations have many similarities with the wadgterminations that were made during the
Apartheid years and even before in terms of the&\fagd. Indeed, all the existing wage determinations
were declared to be sectoral determinations afterBCEA came into effect. There were, however,
some differences between the two instruments. @bitance for our purposes are the nature of the
body and process for drawing up the determinatiod the fact that there could not be a wage
determination for domestic workers because domesiikers were not considered to be employees in
terms of the Wage Act and other Apartheid labogislation.

The BCEA provides for the establishment of the Eyplent Conditions Commission, which plays a
key role in drawing up and advising the Ministersmttoral determinations. The Commission initially
consisted of five members, with three (including tthairperson) nominated by government, one by
organised business and one by organised labourcdingosition was later expanded to allow for one
alternate for each of organised business and @gdriabour. The nominees must be approved by the
National Economic Development and Labour CounciE[MLAC), which is South Africa’s primary
statutory body for social dialogue and which mustcbnsulted during the development of labour and
economic policies. However, the nominees to the IBympent Conditions Commission do not serve as
“representatives” of the social partners and are aoscountable to them in the sense of receiving
mandates and reporting back to their constituen€ies Commission is thus not a tri-partite bodyhie
strict sense of the term.

The BCEA specifies the procedure for drawing ugaet determinations in some detail. It requires
that the Department of Labour issue a public naticeouncing the terms of reference and asking for
written input from members of the public, conduat Bvestigation, and prepare a report for
consideration by the Commission. The Commissionn thdiscusses the report and makes
recommendations to the Minister in respect of aembeihation. The Act also provides for the
Commission to hold public hearings. In practices Hearings are organized by the Department with
government officials always in attendance and Casaioh members sometimes in attendance.

When advising the Minister, the Commission is reggiito take into account (clause 54):

» the departmental report;

» the ability of employers to carry on their “busig&successfully;

» the operation of small, medium or micro-enterprises new enterprises;
* the cost of living;

» alleviation of poverty;
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e conditions of employment;

» wage differentials and inequality;

» the likely impact of any proposed condition of eayphent on employment levels;

» the possible impact of the proposed conditionsngfleyment on employees’ health, safety and
welfare; and

* any other relevant information made available &nth

These issues are discussed explicitly in the remamitted to the Minister of Labour. Clearly|estst
two of these factors — those relating to the “beis&i and to small, medium and micro-enterprises —
were not directly relevant for the domestic worgector and were thus not considered.

The BCEA does not specify the duration of detertiams i.e. the length of time that they should aove
In practice, the Commission has generally recommeértkterminations covering a three-year period,
with additional wage increments specified for tieeand and third years. The wage increments are
generally specified as the consumer price indes ploe or two additional percentage points. This
should result in a real increase in the buying gavfgéhe minimum wage over time. In reality thissha
not always been the case. One of the reasonsifistithe differences in the rates at which infati
occurs for different income groups. In particulizr,general the inflation rate experienced by poorer
households is higher than the overall “headlinéation rate?

The Department of Labour’'s inspectorate is resfmadior enforcement of sectoral determinations,
alongside enforcement of other labour laws. Onéusgrconstraint is the size and capacity of the
inspectorate. As at end March 2012, the Departrmehtibour employed only 930 inspectors nation-
wide, when there were more than 11.4 million emeésyin the workforce. This constraint prevents
adequate inspection and enforcement even of refpianal businesses. There is thus little chance of
adequate inspection and enforcement in respegipsbaimately one million private households.

An additional constraint in respect of the domestimrker sectoral determination relates to access.
Inspectors have the right to enter the premisegrighte (and public) enterprises without an officia
warrant. This is not the case in respect of privateseholds, where they can only enter with the
permission of the employer.

Breaches of the terms of sectoral determinatioassamilar to breaches of other aspects of labawr |
not regarded as criminal offences. The Act proviftesinspectors to issue compliance orders where
they suspect breaches of the law. These compliarsers must specify the nature of the suspected
breach, any amounts owed to workers, as well asnthémum fine that might be imposed. The order
must be given to both the employer and any empkaftected, and the employer is required to
comply with the order within a specified time pefidf the employer does not comply, then the
Department may apply to the Labour Court for thmgliance order to be made an order of the court.
The available evidence suggests that this rardlygver, happens in respect of domestic work
compliance orders.

1.4. Profile of domestic workers

Estimates of the number of domestic workers in Sédtica range from around 780,000 to more than
a million over the period spanning the early 19@0date. The differences in the estimates arideaat

in part, from the use of different definitions. Fetample, in analysis of survey data, both occopati
and industry classifications can be used to idguifimestic workers.

2 This is so because the composition of the tygisasket” of goods and services bought by poorepeediffers
substantially from that of wealthier people. A mrgpwoportion of the basket of the poor is made tifood and
when, as is common, food prices increase fastar thase of other goods, poor people experienceghehi
inflation rate.

3 Where industry is used, the classification is vpté households”. This is the approach recommended
internationally for identifying domestic workersottever, at some points in time this approach didwark well
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Whatever the method, all estimates confirm thattliSoAfrica has an extremely large number of
domestic workers and that — where the definitioheékl constant — there has not been any noticeable
decrease over the years. The extent to which wodwoeninate depends on whether gardeners are
included in the estimates. Even where they areidtedd, women — and African and coloured women in
particular — dominate the industry. This patterrs mot changed over the last decades. Domestic
workers are found across all provinces of the agyand in both rural and urban areas.

There is some evidence that the age profile of domevorkers has changed, with the mean age
increasing over time (see Visser, 2010: 3). Thert@ds Labour Force Survey of the second quarter of
2013 yields a mean age of 42 years, and a medidh, afith 62 per cent aged 30-49 years, 25 per cent
50-plus and 13 per cent under 30 years.

Unfortunately, Statistics South Africa’s standambu$ehold surveys do not provide estimates of the
proportion of domestic workers who are “live-ingi.living on the employer’s premises. Up until the
mid-1980s live-in arrangements were convenienidoye numbers of African women who would not
otherwise have been allowed to live and work initelhareas and would have struggled to find other
accommodation. The pass laws that underlay thieisysvere abolished in 1986, and restrictions on
movement further lessened over subsequent yeargeWo, the shortage of accommaodation in urban
areas might still make “live-in” arrangements aitige. Further, where a woman has school-age
children, living on the employer’s premises woutfbal the children an address that would give them
access to better quality schools.

Anecdotally, there are many references to a chamgke profile of employers of domestic workers
since 1994, with a greater proportion of black esypts. This is expected given the increasing number
of black middle class people since the end of Apaat

The Time Use Survey conducted by Statistics Souttica in 2010 included a question at the

household level asking which person did the mosishwork. A special code was reserved for
households in which someone other than a househeidber did the most housework. This code can
be used as a proxy indicator of households empdogamestic workers.

The percentage of households with non-members megge for housework stood at 6 overall, but
ranged from 2 per cent in African households, febcent in coloured households, 2 per cent iraimdi
households, and a much higher 32 per cent in Wiuteseholds. Despite these differing percentages,
because whites account for a much smaller propomibthe population while Africans dominate,
African households accounted for 30 per cent thagileyed domestic workers compared to the 54 per
cent accounted for by white households. Similahaigof data from the 2000 Time Use Survey — two
years before the sectoral determination — agantsfth per cent of all households employing domestic
workers, with a range from 2 per cent of Africarubeholds to 29 per cent of white households. These
crude estimates suggest little change over thgdanperiod.

in South Africa as workers who were clearly not éstic workers, even in the broad sense, were ltasgified
in this sector. (It seems that Statistics Southcafis currently using the code more accurately.)

An alternative approach is to use occupational sotte particular, code 9131 is used for “domestic
helpers and cleaners”, with further more specitides for child care workers, housekeepers, drivard, other
categories. Unfortunately, South Africa does nateha specific code for domestic gardeners, and dheynstead
classified as “farmhands and labourers” (code 92(1t)earlier years they were classified as skibegicultural
workers.) Similarly, with drivers the occupatiordeodoes not distinguish between those who miglecbbsidered
domestic workers and others, and for housekeeperodcupation code does not distinguish houseksédper
private households and those in hotels and elsewli@ren these difficulties, estimates based orupaton
often use only occupation code 9131.

The extent of the undercount from using only th810tode is seen clearly if one uses data from the
Quarterly Labour Force Survey of the second quasfe2012. At that time there were an estimated @88,
domestic workers using occupation code 9131, butstimated 1,102,237 domestic workers using thasing
code. Occupation code 9131 accounted for 82 pdrafethe total, with “farmhands and labourers” @@gmers)
accounting for a further 16 per cent
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1.5. Organisation of domestic workers

As seen above, sectoral determinations are intefmtetizulnerable” sectors in which workers and
employers are not able to co-determine wages amditgans.

There is widespread agreement about the challengeb/ed in organising domestic workers into a
trade union, even where the right to organize sxighis is not the place to discuss these chalterige

is nevertheless important to recognize the extenthich domestic workers attempted to organise
themselves from the 1970s and even earlier. Isisimportant to consider the extent to which themm
unions were involved in the setting of a minimungea

There is evidence of domestic worker organizatioSouth Africa as far back as the second decade of
the twentieth century. A major step forward wasetakn 1985, when the South African Domestic
Workers Union (SADWU) was launched. SADWU brougtgether a number of regional unions and
associations, which had a combined membership @050 In 1986 SADWU became the first affiliate
of the newly launched COSATU.

In 1986 SADWU’'s membership was estimated as beimgesvhere between 10,000 and 11,000
(Pandit, 2010: 22). Its primary goal was to winiségtive changes, including a minimum wage. Ally
reports that at one point (no date given) the uiath 85,000 signed-up members. She comments that
this achievement disproves claims that domestickersr living in apartheid South Africa were
“unorganizable” (Ally, 2010: 150). Visser, citingcaim of paid-up membership of 80,000 by 1989,
suggests that the claim needs to be treated wittptcism” (Visser, 2012).

SADWU received substantial financial and other supfrom COSATU and its other affiliates as well
as from foreign donors. In June 1989 the union dhed a legislation campaign. The campaign
demands included a national minimum (“living”) wa@ampaign activities included marches, petitions
and protest and contributed to the establishmerdOBil of a committee by the National Manpower
Commission to look into the issue.

The 1990s saw important legal advances for domestigers. However, by the early 1990s SADWU
was facing serious financial and organizationallehges. The financial difficulties reflected, i

the low levels of revenue generated through mershbbscriptions and the heavy reliance on mainly
Dutch donors. By 1994, three senior office-beararse suspended and paid-up membership had fallen
to about 14,000. In 1996 SADWU dissolved, succumlinthe financial difficulties and disagreements
among the leadership. Despite its demise, there beadittle doubt that its campaigning was an
important contributor to the introduction of a nmmim wage six years later.

In the years that followed SADWU'’s demise there wgasne organization of domestic workers at

regional level, but no national voice. In 2001, twithancial support from Zurich-based Solifunds,

several regional organizations again came togethdre South African Domestic Service and Allied

Workers Union. This coincided with the period inigfhthe sectoral determination was being debated
and, as seen below, the Department of Labour atesm involve the new union in the related

activities.

Ally suggests that in the first years SADSAWU “lackvisible vitality” (Ally, 2010: 154). Fish (2006,
121) writes that within a year of the launch, ire2002, the union had established six regionatesf
and had approximately 11,000 members. Ally, in @sif reports that by 2004, SADSAWU claimed a
national membership of 9,000. An ILO publication28f09 (Morris, cited in Pandit, 2010: 25) gives
SADSAWU’'s membership at that point as a much lag§000. This figure seems unlikely, even if the
count is not confined to paid-up members. Whiledhere conflicting figures, even the largest claims
are a very small proportion of the approximatelg anillion domestic workers in the country at any
time.

Two years later, in March 2011, the Department abadur issued a notice of its intention to cancel
SADSAWU's registration. The notice was issued irelivith the Department’s regular monitoring that
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registered unions (and employers’ organizationsitinoge to meet the criteria for registration. Ire th
case of SADSAWU, one of the problems was that agtsstitution stated that it was a national union,
would be represented by paid-up members, and wbeldelf-sustainable. However, only the Cape
Town office was operational and the paucity of stipsion-paying members meant the union was far
from self-sustainable.

SADSAWU obtained support from COSATU and its adfiis as well as some outside funding, and
managed to avoid deregistration. In 2011, it wad ahave 1,500 paid-up members (Visser, 2012). At
that point the union had only sufficient funds toptoy one full-time official, and organiser and @tp
time office worker. In October 2013 it claimed 2100paid-up members. The union is not currently an
affiliate of COSATU, but its president operatesifirthe regional COSATU office in Cape Town.

SADWU and SADSAWU have dominated the organizatibdamestic workers in South Africa since
1986. They are, however, not the only organizatitmt have organized domestic workers. For
example, Wessels (2006: 135) refers to Black Dom&8brkers Association (elsewhere she uses the
word Union), which affiliated to the National Couinaf Trade Unions, and claimed 8,434 members in
1995. In addition, some domestic workers join oigations that do not focus only on domestic
workers. For example the National Services andedlWVorkers’ Union, which is also an affiliate oéth
National Council of Trade Unions, organizes doneestbrkers alongside workers in contract cleaning
and private security. However, in 2010 it had ordp domestic worker members, of whom only 250
were paid-up (Visser, 2012: 27).
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2.The process of setting a minimum wage for
domestic workers in South Africa

2.1. Getting the process started

As seen below, the process followed in drawing g domestic worker sectoral determination was
more elaborate than provided for and required ley BICEA. One of the additional aspects of the
domestic worker process was the development ofaleid document that was formally issued in 2001
as a way of consulting with the public and anyreséed parties (Department of Labour, 2001) rather
than preparing such a document only for the Empenyn€Conditions Commission. This consultative

document provides the basis for a much more ddtaigeord of the development of the domestic
worker sectoral determination than is availabledtbrer determinations.

The consultative document records that in abouét 188 National Manpower Commissioned debated
whether a minimum wage for domestic workers shdngddntroduced, but could not reach consensus.
The main sticking point was reportedly a concetat th minimum wage would result in large-scale
dismissals and thus unemployment.

Not mentioned in the consultative document, thesiBemtial Labour Market Commission of a few

years later proposed support for domestic workasswell as farm workers, being covered by a
minimum wage. It acknowledged the challenges, bliclg enforcement and “potential disemployment
effects”, and suggested that several different ménimight need to be set, with local authorities
deciding which was appropriate in their area. fgasted further that local authorities might set up
advice offices to assist domestic workers with mits and ensuring the minimum wage. It also
recommended that payment in kind be phased out, thait this be handled “sensitively and

realistically” (Commission to Investigate the Dey@inent of a Comprehensive Labour Market Policy,
1996: 68-70). The Commission’s report did not efat®further on the details of a possible minimum
wage.

A few years later, with an amended BCEA in place] a Minister of Labour and Director-General of
Labour both of whom had domestic workers as mothéies process was initiated. The Minister of
Labour included the intention to investigate waged conditions of employment for domestic workers
in his fifteen-point programme of action for 199902.

As noted above, the BCEA requires that the DepantmklLabour issue a public notice announcing the
terms of reference for any proposed sectoral détetron asking for written input from members of

the public, conduct an investigation, and prepareport for consideration by the Commission. The
Commission then discusses the report and makesnmendations to the Minister in respect of a
determination. The Act also provides for the Consiois to hold public hearings.

In May 1999 a government gazette notice invitedittem representation” from “interested parties” to
the Commission in respect of the proposed domestiker determination. There was limited initial
response, but after the period was extended, hdbtEl4 written representations were received. The
majority of the submissions came from employerse Drepartment of Labour understood this bias as
reflecting low levels of literacy among domesticriwgrs. It is likely that there were also low levels
awareness among workers about the process.

2.2. The investigation phase

The investigation process that followed, as requivg the BCEA, included national and provincial
workshops, surveys and desk research and anabsis,consultation through 64 half-day public
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hearings spanning all nine provinces. This was¥a#ld by serious discussion within the Commission
which saw important (generally positive for workRexchanges to the provisions proposed in the
Department’s consultative document.

The domestic worker determination was not the fistbe put in place. It was preceded by
determinations for contract cleaning (determinatipncivil engineering (2), private security (3 a
clothing and knitting (4) and learnersHigs). Several of these covered sectors that hadqusly been
covered by wage determinations.

The domestic worker process was the most extensiglertaken to date in respect of any of the sdctora
determinations. The process for the agriculturecrdgination that followed soon after was also
extensive, and these were the only two determingtifor which consultative documents were
published in government gazettes. The agricultuoegss was, however, not as extensive as that for
domestic workers. Further, one of the lead act@s glear that it was not by chance that the domesti
worker determination preceded that for farm workérghis person’s eyes, this reflected the retbtisa
that domestic workers were the priority in neediagpgnition and protection.

2.2.1. Workshops

The national workshop focused on “internal” actarsd probably mainly served the purpose of
awareness raising and information sharing as totwhas being planned. These included
representatives of the CCMA, Compensation Fund,nyheyment Insurance Fund (UIF), officials
responsible for skills development, and officialsnfi the Gauteng offices of the Department of Labour
All provinces were also required to organise proihworkshops as part of information gatheringeTh
provincial workshops were used for distributiongofestionnaires for employers and workers on wages
and conditions of employment.

2.2.2. Research

The Department of Labour commissioned and/or upndé&rtseveral surveys. The Fafo Institute
conducted a telephonic survey of domestic workars Gauteng province (covering worker
demographics, wages and conditions of work), thmdeent itself distributed one-page questionnaires
(covering wages and conditions of work and taghsjugh the provincial workshops and at taxi ranks,
and the skills development section of the departnoammissioned a survey on skills levels of
domestic workers which included questions on wages.

The telephonic survey in Gauteng (Eldring, 2000)iexed a response rate of 300 from 1,500 phone
numbers sampled from the telephone directory. th ease, the worker rather than the employer was
interviewed, and all but one of the workers wasaman. The report notes possible bias in terms of
which employers would allow such interviews to hapmnd the fact that the employer might have
been present during the interview.

Of those interviewed, 76 per cent lived on the pses)of the employer. Overall, the mean monthly
wage was R717, with a median of R650. The mean vi@gkve-in workers was higher than that for
live-out workers, but because live-in workers tahde work 19 more hours per week than live-out,
their hourly rate was lower. Domestic workers itaanesburg recorded a mean wage of R923 per
month, as compared to a much lower R706 in PretoréhR608 in East Rand. Mean wages tended to
increase with level of education. Workers with ld@glwages tended to have more benefits than others,
refuting suggestions of a trade-off between wagelsbenefits.

4 Learnerships are a form of structured skills depelent programme that combines theoretical andtipahc
learning.
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The taxi rank initiative saw 25,000 questionnaiegributed in the main cities of the nine provisce
with 2,885 filled questionnaires returned. The 4@k questionnaires were analysed by Markdata, a
market research company.

The number of worker questionnaire per provincegeanfrom 93 in KwaZulu-Natal, to 937 in
Mpumalanga, while the number of employer questioesaanged from six in KwaZulu-Natal to 412
in Eastern Cape. In the latter province, there veettg 204 worker questionnaires completed, while in
other provinces there were more worker than emplgyestionnaires. Markdata’s report does note,
however, that some workers may have completed gmptpestionnaires and vice versa. The nature of
the sample and the problems in the process meanthibadata cannot be taken as providing a
completely accurate picture of the sector.

The questionnaires prompted for a specified ligiagsible activities, that included general clegr{B0

per cent of workers) and washing and ironing (84ceat), housekeeping (61 per cent), cooking (48 pe
cent) and looking after children (39 per cent). Téport noted that live-in workers tended to do enor
tasks than those who did not. The questionnaire alswed for respondents to specify “other” tasks
that they did. This open-ended question generatedotlowing list of diverse tasks: wash the caare

for the pets, clean vegetables, serve at resturaceive calls, assist in guest house, wash avisd
wash walls, shopping, wash carpets and floorgnctae (home) office or factory, painting, assista
carpenter, sell fruit, wash curtains, securityhaf house, cashier, looking after sheep, flowearaying,
work in maize fields, messenger, work in shop/cheipair welding machine, water flowers, open/close
the garage door, milk cows, clean the swimming ps@lv, sweep yard, sell farm produce, take care of
racing pigeons, make sandwiches, assist with pbptoog, “tea girl”, and work with meat. These
responses illustrate the diverse tasks that dooestikers may be required to perform.

Western Cape and KwaZulu-Natal workers recordechipeest wages, and Northern Cape the lowest.
Live-in workers recorded a mean wage of R467 veilRdS2 for live-out. However, as with the
telephonic survey, when the hourly wage was cated|ahe live-in wage was lower, at R2.33 for live-
in versus R2.95 for live-out.

The Department of Labour also commissioned the Dpweent Policy Research Unit (DPRU) at the
University of Cape Town to analyse household sudata to provide estimates of monthly earnings
including payments in kind, identify the factordluencing earnings, and estimate the impact on
employment of the establishment of a minimum wages.

The DPRU (Bhorat, 2000) used data from two houskbloitveys conducted by Statistics South Africa
for this purpose. Wage data were taken from theoligst Household survey of 1995 as this was the
most recent survey to have earnings reported ircterand amounts rather than wage brackets.
Information on payment in kind was taken from thene survey of 1997, which included questions to
employers on this topic. Amounts were adjustedrffbation to 2000.

The DPRU reported the national monthly median wageomestic workers in 2000 as R409 in rural
area and R588 in urban areas. This was equivaléti per cent of the wage of a clerk, 7-12 per oént
the wage of a skilled worker, 20-30 per cent ofwlage of a semi-skilled worker, and 37-43 per oént
the wage of unskilled workers. Provincially, wagese lowest in the Free State province.

The DPRU estimated disemployment effects for bbéhghort- and long-term. The report warned that
if the minimum was set “too high”, there was a ‘weerious risk of large and significant job losds.
offered four further reasons why caution shoulcekercised. Firstly, for rural domestic workers #os
losing jobs would face extra difficulties in findjrother work given low demand for labour. Secondly,
the limited skills of domestic workers would makdlifficult for them to find other work. Third, ithe
economy as a whole there was increased demandlilfiedsvorkers and falling or stagnant demand for
unskilled workers. Fourth, because most domestikeve supported other people financially, a greater
number of people would be affected by each job. Ibistwever, the report noted that the possible

5> Previously named Central Statistical Service
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disemployment effects needed to be balanced aghiasteed “to provide a signal to employers that
rampant exploitative behaviour toward these workelidbe made illegal.”

In terms of poverty alleviation, the report notadttalthough a minimum wage at a level likely to be
agreed on might not lift workers above the povéng, it would increase the income of many workers
and thus alleviate, if not eliminate, poverty.

2.2.3. Public hearings

As noted above, 64 public hearings were conduactéith four to six hearings in each of the nine

provinces. The venues included both urban and aresls. A total of 1,800 domestic workers and 350
employers attended the hearings. The Departmenbad&dged that the relatively few employers who
attended the meetings were likely to be those Wittier wages and working conditions. There is no
record of any real opposition being expresseddarttroduction of a minimum wage.

Where possible, the Department of Labour triedntmive organized workers, but the weaknesses in
organization at the time meant that this only hapgen two or three provinces. The only notablautnp
from “organized” (quasi-)employers came from thenféderation of Employers’ Organizations, an
organization established in 1989 to represent ‘albast and client service agencies” in the area of
human resources and industrial relations.

In the absence of a strong domestic workers’ un@DSATU (1999) submitted a well-researched 10-
page submission which probably best representsrtfanized worker position. COSATU’s submission
expressed full support for the establishment “antbreement” of a minimum wage for domestic
workers. It argued that the wage should be a ‘Gjwivage, informed by the social and economic needs
of domestic workers and their responsibilities foviding for their families” and that there shoudd
real increases in the wage over time. It propoggdded minimums” and linkage to a “comprehensive
education and training strategy” for domestic woskelt also supported the establishment of a
government-supervised retirement funds and covemigdomestic workers by both the UIF and
Compensation Fund. It proposed that the DepartnoénLabour investigate establishment of a
government-regulated placement agency for domestikers, and also take “active steps” towards
establishment of a centralised collective bargaisystem for the sector.

The document’s elaboration of the proposals sugdettat the domestic worker minimum should be
similar to that for the cleaning sector. (In 1988 hourly minimum for cleaning was R6.00, giving a
monthly wage of R1,170 for a 45-hour week.) Theutoent referred to proposals on actual levels
made several years earlier by SADWU, noting thas¢hwould need to be adjusted for inflation. The
SADWU levels were R1,200 per month for skilled wenk and R800 for semi-skilled. For part-time
workers, a daily rate of R75 or hourly rate of ROwWas proposed. Transport costs were to be an
additional payment for all categories of workeralying that live-out workers should receive higher
payment than live-in workers if they worked equerglhours).

The COSATU document proposed that in-kind paymentg be allowed if the employer and worker
agreed to this, and that at least 75 per centeofitimimum wage should be paid in cash. The document
recorded COSATU’s “in principle” opposition to hag different minima for different geographical
areas, but accepted that there might need to benaition period over which a single minimum was
achieved.

In terms of the need to consider affordability, @0%’s submission suggested that households should
employ a domestic worker for shorter hours if theuwld not afford the full-time minimum. However, it
also pointed out that middle- and high-income hbok¥s would pay much more if they used
commercial contract cleaning, childcare and laurgkwices rather than the services of a domestic
worker. For low-income families, it suggested exgian of public-provided facilities and services.
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2.3. The consultative document

As noted above, in July 2001 the Department of uLahmublished a consultative document in the
government gazette. As further noted above, this avatep not required by the BCEA which requires
only that the Department prepare a document foEthployment Conditions Commission.

The consultative document included a summary oéetiivities undertaken up to that time, a chapter
describing the nature of the sector including aohisal perspective, and a description of current
conditions of employment and wages based on eva@@athered up to that time. This evidence
included the findings of the various activities d#sed above, including the various surveys and the
modelling done by the DPRU. The consultative doaumalso discussed the factors that the
Employment Conditions Commission is required to sider, namely alleviation of poverty, job
creation and affordability. Finally, it presentegtommendations in respect of the scope of the gezpo
determination, wage levels, and other conditions.

The recommendations in respect of conditions ofleympent that were to differ from the BCEA can be
summarised as follows:

» for overtime, the monthly wage would increase bg-sixth for every five hours of overtime by
week, by two-sixths for every ten hours worked, bpdhree-sixths for every 15 hours worked;

» for night work, an employer could require a donestorker to sleep in for a maximum of five
times a month or 50 times a year, and an allowanh&&l6 per shift would be payable where a
worker was required to sleep in (and be availatMevork) between 20h00 and 06h00 unless an
additional week’s leave was provided

» family responsibility leave would be five days gesar (rather than the three days in the BCEA)

* employers must keep an attendance register

» domestic workers may not be penalized for damdgsoccur in the course of their duties

* upto 25 per cent of the wage may be deductedcfmramodation meeting specified standards

* a worker may not be required to work more thanuepaid hours a week in exchange for
accommodation.

In respect of wages, the document recommended tliffeeent levels, ranging from R3.07 per hour in
urban areas, through R2.56 per hour in peri-urlveasa to R2.05 per hour in rural areas. Thesedevel
were equivalent to R600, R500 and R400 respectifieeha full 45-hour week. These levels would be
increased by 7 per cent in each of the next twosyea

The research had revealed that there was littkh fruthe claim that the rural wage rate was lower
because workers received more payment in kind.cbneultative document recommended that no part
of the wage, except for accommodation, should I ipskind. Where accommodation was considered
as in-kind payment, this would not need to be idetllwhen calculating overtime, Sunday time and
public holiday pay. (The latter provision in respetin-kind payment reversed the interim provison
of the BCEA of 1997.)

2.4. Changes in the determination during the Commission process

The BCEA provides for the Department of Labour tafda report on its investigations for the
Employment Conditions Commission whenever a selcti@rmination is being developed or revised,
and for the Employment Conditions Commission tledevelop a report with recommendations based
on the input from the department and its own deditiens. In recent years, a single report has been
produced as the department amends its recommenslationecessary to align them with the
Commission’s recommendations. In earlier years Atigs requirements were followed more literally
and two separate reports existed. This was visitdycase for the domestic worker investigation wher
the department’s report was published in a govemigazette before the Commission commenced its
deliberations.
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Table 2 compares the provisions recommended icdhsultative document issued by the Department
of Labour in 2001 with those contained in the deteation of 2002 as recommended by the

Employment Conditions Commission. It includes otihpse clauses explicitly referred to in the

consultative document and those where provisiofierdd from the standards specified in the BCEA.

The determination also spelt out clauses that weohanged from those in the BCEA so as to provide
a single document with all conditions. These inellidfor example, the maximum hours of work and

requirement that workers receive written particsilgiremployment.

The table reveals important improvements in thesga when comparing the consultative document
and determination. In particular, the minimum wages substantially higher — far more than can be
accounted for by a single year’s inflation. Ther@ased wages were agreed in the Commission on the
basis that the Department of Labour had been tatates in its proposals, that the DPRU’s analysis
was unnecessarily conservative, and that the pegpeages were unacceptably low in terms of buying
power. The Commission also felt that minimum wasgjesuld not be set lower than the amount of the
non-contributory government old age grant, whicl®ctober 2002 was set at R640 per month — higher
than the Department’s proposed minimum. Howeves, Gommission’s proposed monthly minimum
for the higher-paid area was still only R800 fowarker working 45 hours per week, the same in
nominal terms as demanded by SADWU many yearseealli was not at a level that could be
considered a “living” wage. The proposed monthlynimum for the lower-paid area was R649 per
month for a full-45-hour week, only marginally higghthan old age grant.

The determination specifies only two areas for edéhtial wages rather than the three in the
consultative document. Some of the other changesddwadso result in increased pay, such as the highe
hourly wage rate for workers working less than 2drs per week, the specified minimum allowance
for standby work and the substantial reductionhi® &mount deductible for accommodation. Further,
although not explicit in the sectoral determinatiavhere workers were earning higher than the
minimum prior to the introduction of the sectoratelmination, any attempt by an employer to reduce
the wage to the minimum would be classified legafiyan unfair labour practice.

Table 2. Comparison of clauses in Department of Labour’s casultative document and final
determination of 2002

Condition Consultative report Determination

Wage hourly, Area A 3.07 4.10

Wage hourly, Area B 2.56 3.33

Wage hourly, Area C 2.05 -

Higher wage for < 27 hours - Yes

Minimum 4 hours per day Yes

Payment in kind Only for accommodation
Not included in overtime, etc

Overtime Stepped approach for agreemeiMaximum 15 hours per day and
on regular extra 5, 10, 15 hours 12 hours per day
per week

Night work - If agreed in writing

Payment of allowance
Transport available for workers
who are not live-in

Standby Restriction on number of times If agreed in writing
Payment or extra leave for Restriction on number of times
regular sleep-ins Minimum R20 per shift
[Called “night work™] Overtime rate if more than 3
hours
Family responsibility leave 5 days 5 days
Administrative obligations Pay slip recommended Pay slip compulsory

Attendance register
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Deductions Not allowed for damages Not alloweddgimployment or
training, work equipment or
tools, work clothing, food while
working, fine

Allowed, with written consent,
for membership payments to
funds, trade union, formal
financial loans, rent

Allowed for repayment of
employer loan, up to 1/¥f

wage
Allowed for court-mandated
deductions
Accommodation Up to 10 hours unpaid per wegklp to 10 per cent of wage
Up to 25 per cent of wage Accommodation must be
deducted waterproof, good conditions, one
Accommodation must be window, lockable door, toilet

waterproof, good conditions, oneand bath/shower unless access to
window, lockable door, toilet other bathroom
and bath/shower unless access to

other bathroom

Severance pay Development of code of good One week’s pay for each
practice recommended completed year of continuous
service
Termination of employment Development of code afdjo | One week’s wages for every
practice recommended four month’s work or one day’s

o

wages for every 17 days worke
Accommodation for one month
or, if longer, until contract coulg
lawfully have been terminated,
for live-in worker

Allowances Development of code of good
practice recommended
Social security Unemployment Insurance Fund
investigation underway
Employment services (labour Employment service and client
broking) are jointly and severally liable

for breach of the law

The report of the Commission explains the reason®éch of the deviations from the Department’s
report. It notes that these deviations were infatn@nong others, by 139 responses received to the
publication of the departmental report in the gaweent gazette as well as additional analysis
commissioned from the DPRU and engagement witliviheicipal Demarcation Board. The responses
to the Departmental report came from trade uniamsgemployers’ organization, non-governmental
agencies, academics, other organizations involmethbour matters, church organisations, domestic
workers and employers.

2.4.1. Demarcation of areas

As noted above, on demarcation for wage purpolesCommission proposed a two-way distinction
rather than the three-way one proposed by the Dapat.

The two-way differentiation of the wage level isesf referred to as an urban-rural differentiatibimis
is a hangover from the departmental proposal whiak described as distinguishing between urban,
peri-urban and rural municipalities. However, then®nission pointed out that the new post-apartheid
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municipalities brought together different types areas so as to promote cross-subsidisation and
equalisation. An urban/ peri-urban/ rural distiontwas thus not possible.

The Commission instead proposed a two-way divigiased on household income. The Area A areas
were determined by analysis of household incoma ttaim the national population census of 1996.
Area A was made up of 53 municipalities in whiclei@ge household income was above a specified
cut-off (R24,000) while Area B was made up of ather municipalities. Area A was estimated to
account for approximately 52 per cent of all houde

The use of the terms urban and rural is also auihg to the extent that it might suggest that dsiime
workers on farms are covered by the lower wages ot the case as the domestic worker sectoral
determination explicitly excludes these workers,oware covered by the agricultural sectoral
determination. Analysis of household survey data 2011 suggests that domestic workers in
commercial farming areas account for just undeef7gent of all domestic workers (occupation code
9131).

2.4.2. Working hours

The Commission rejected averaging and compresdingodking hours on the basis that it was not
common within domestic work and that the “flat fasystem for overtime hours proposed by the
Department would be too complicated for most emgisyand employees. The Commission report and
subsequent determination also distinguished clelaglyveen night work (defined as work between
specified hours) and standby (where the workeegsiired to be on call outside of her normal hodrs o
work at whatever time of the day this might be)e3& issues had been conflated in the Department’s
document.

2.4.3. Sickleave

For sick leave, the Commission proposed that ceatés from traditional healers be accepted asfproo
of reason for absence, whether or not the healsrregistered. (This was especially necessary given
that no system of registration existed at the {irfibe final determination specified that a professai
nurse could also sign a certificate.

2.4.4. Deductions

The Basic Conditions of Employment Act, 1997, alkoas deduction of 25% of wage for malicious
damages as well as for loans if a fair procedur®liswed and a written agreement concluded. The
Commission noted that the investigation had fouvad tdeductions for damages were not common for
domestic workers. It felt further than it would lipappropriate” to penalise workers operating in a
“high-risk environment” where breakages where likiel occur during cooking and washing and burns
during ironing. Malicious damage to property cobéldealt with in terms of the Labour Relations Act.

The maximum allowable deduction for housing wasuced from 25 to 10 per cent on the basis that
poor people generally spent a lower proportiorhefrtearnings on accommaodation.

2.4.5. Severance pay

The LRA provides that severance pay must be pradvideere the worker is no longer needed due to
“operational reasons”. The Department had recomeenthat this issue be covered by a (non-
mandatory) code of good practice rather than irddgtermination. The Commission recommended that
it be part of the determination. It noted that e tcase of a domestic worker, examples of such
circumstances were the employer moving elsewher® @ smaller home, or the worker’'s services
being no longer needed because a young child &gt school, or a sick or older person had died.
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2.4.6. Definition and scope

The sectoral determination had a broad definitibdomestic workers. In terms of occupations or ype
of work, it included:

e gardeners;

» workers employed by households as drivers of vegicl

» workers taking care of children, the aged, theldéexi and

» workers provided by employment services (i.e. thfoagency services).

The first three categories followed those usethén993 amendment of the BCEA.

The determination also followed the BCEA in consialg domestic workers on farms as farm workers
rather than domestic workers. This makes senseh@oektent that some workers perform both
agricultural and domestic work for the employer.

The determination was explicit in covering workemho might be classified as “independent

contractors” and those employed through employnageincies. This broad definition mirrored more

general amendments to the BCEA at the time whictedito ensure that employment relationships for
all groups of workers — not only domestic workergauld not be concealed so as to avoid falling unde
labour legislation.
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3. Developments since the 2002 determination

3.1. Implementation of the determination

The Department of Labour’s efforts continued after government gazette with the determination had
been published. The efforts included training df labour inspectors, in batches of 80, at the
Department’s head office in Pretoria. More gengrdhle tasks of awareness raising and ensuring that
all those responsible for implementation had theessary knowledge and skills were considered
important enough for the Department to spend miaa R1 million in contracting in expertise and
human resources to conduct a “campaign”. This tssemething that was done in respect of other
sectors. It was considered important for domestidkers both because of the novelty — for government
officials as well as the public — of these workbesng covered by legislation and the difficultids o
ensuring that the isolated workers and employetkignsector knew about their rights and obligation

Awareness raising was considered especially impods the planned approach of the Department was
“voluntary enforcement”, where employers would bgaee of their obligations and comply, and
workers would know their rights and complain to Department when they were violated, while non-
governmental organizations and others also had dsitipe role to play in ensuring that the
implementation of the sectoral determination iscessful” (Department of Labour, 2002).

Three companies came together in a “joint ventgngrship” named the Golola Consultancy to
design and implement the campaign. The partnetshgol 27 people who were trained and employed
on the “campaign”. The campaign included the follayelements:

» development of promotional material (brochures,t@@sand caps) which was distributed
through a range of different channels to targetemaes;

» talks and discussions were presented on 13 natrawl@ services and 10 community radio
services. The total airtime was 22.5 hours and ntba® 19 million people were reached.
television coverage included SABC TV news, e.tv sie8pecial Assignment and kyknet;

» advertorials were placed in prominent women’s mageaz and articles and examples of
documents (such as draft contracts) in other coasumedia. Nine national magazines and one
newspaper extended the campaign beyond the adeéstdrhe total estimated readership was
8.9 million;

» atotal of 241 promotions were hosted at shoppiadismtaxi ranks, bus stops, train stations,
community halls and churches, reaching close on0DB0workers and employers on a one-on-
one basis;

* a total of 166 events/training sessions for dormestrkers were presented and attended by
4,011 workers — well above the target of 66 sessid® events were held reaching 365
employers, and 19 events reaching 161 other stiédaiso The “other stakeholder” group
included academics, media, women’s groups, anditatetations specialists.

Golola’s report on the consultancy is overall gasit but notes a few weaknesses. Perhaps the most
important was the lack of materials in languagd®iothan English. (South Africa has eleven official
languages, and English is the home language ofnarity of the overall population, and of a much
smaller minority of domestic workers.) Going forddBolola suggested that employee workshops be
replaced with more promotional events conductatiénanguages spoken by domestic workers. Golola
also suggested abandoning the employer workshogsiretead using (undefined) mass marketing
techniques.

A further weakness was poor collaboration of thepd@ament’'s communications department. In
contrast, Employment Standards, the section of department responsible for the sectoral
determination, took the campaign very seriouslye @hpartment’s offices in each of the nine province
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were provided with guidance as to what to do iresas attempted “subversion” as well as a “toolkit”
(Kahn, 2002). The toolkit included posters, parefhlradio scripts, press releases, informatiaesli
and “frequently asked questions”. Each province rmeaslired to assign a provincial coordinator in the
provincial office and to designate an official toocdinate implementation in each labour centre. The
staff of all provinces was trained on the contafthe determination.

A smaller second phase of the campaign, again tufiden the Department of Labour’s budget, was
planned for October 2003 after the Golola consualtanded to ensure that news of this new protection
for domestic workers be well-known.

3.2. Minimum wages and conditions

The inflation rate in South Africa is non-negligibland any wage-setting mechanism must therefore
provide for regular increases simply to maintaire treal value of the minimum wage. If an
improvement in the situation of workers is wantbe, increases must be greater than inflation.

As discussed above, sectoral determinations arerginrevised on a three-yearly basis, with each
determination providing for annual increases. Tiwdases are generally specified as some measure of
inflation plus one or two percentage points.

Table 3 sets out the minimum hourly wages for foategories of domestic workers as at 1 December
2002 and 1 December 2012. There are two minima&sh of Area A, namely the minimum hourly
rate for workers who work more than 27 hours a waed the higher minimum hourly rate for those
who work 27 hours or less per week. The minima2fa®2 are shown in both 2002 rands and, adjusted
for inflation, in 2012 rands. The adjusted valuesh®wn to allow assessment of the real value of the
wage.

The table shows a marked increase in the real \@ltize minima across all four categories, from the
equivalent of R7.00 per hour in 2012 rands in 2@DR8.95 for workers in Area A who work more
than 27 hours. Comparison of the rates for parg-tamd “full-time” workers shows an increase in the
relative premium (10 to 17 per cent), while comgami of the Area A and Area B rates shows a slight
decrease in the relative gap (19 to 15 per cellitjhése are positive developments.

Table 3. Minimum hourly rates for domestic workers, December2002 and 2012

2002 2002 2012

nominal (2012 rands) nominal
Area A >27 hours 4.10 7.00 8.95
Area A <=27 hours 4.51 7.70 10.48
Area B > 27 hours 3.38 5.70 7.65
Area B <=27 hours 3.66 6.30 9.03

Less positive, Table 4 shows the minima specifiess other determinations as at July 2013, when
the domestic minimum was still at the rate spedifie December 2012The table reveals that even in
Area A, domestic workers have the lowest minimum dt workers other than workers other than
drivers in the minibus taxi industry, whose minimisysix cents per hour lower. The gap between the
domestic worker minimum and the most obvious cowear contract cleaning — narrowed marginally
over the period 2002 to 2013. In 2002, the domasiicimum for Area A was 58 per cent of the
contract cleaning minimum for Area A, while in 20iL8vas 62 per cent.

8 The table omits the sectoral determination foil @agineering as a bargaining council was esthbtisin June
2013 and the sectoral determination therefore &ailay.
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Table 4. Minimum hourly wages in sectoral determinations ast July 2013

Contract cleaning Area A 14.45
Contract cleaning Area B 13.09
Domestic work Area A 8.95
Domestic work Area B 7.65
Farm workers 11.66
Forestry 11.43
Hospitality <11 workers 12.39
Hospitality 11+ workers 13.81
Private security Area 1 12.52
Private security Area 2 11.88
Private security Area 3 10.73
Taxi drivers 12.71
Taxi other 8.89
Wholesale/retail Area A 12.69
Wholesale/retail Area B 11.17

Particularly noteworthy in the above table is thmimum for agriculture, at R11.66 per hour rather
than the R8.95 or R7.65 specified for domestic wmsk The first sectoral determination for farm
workers was introduced soon after that for domesgtickers (in December 2002) and specified a wage
that was slightly lower than that for domestic wank The large difference in favour of farm workers
was introduced after major strikes in the agriaeltindustry of the Western Cape during 2012. These
strikes prompted the Employment Conditions Comrais$d advise on a major increase in earnings.

SADSAWU's wage submission of 2010 to the Employntéonditions Commission acknowledges that
the domestic minimum has increased faster thamtiofi since 2002. However, it notes that these
increases were off a low base and that the domestiimum remained substantially lower than

minimum wages set through collective bargainingit$n2010 submission, SADSAWU proposed a
monthly minimum of R2,500 per month, to be applieab both Area and Area B. This translates into
an hourly minimum of R12.82

3.3. Compliance

As discussed above, there are serious capacitytraoris within the Department of Labour's
inspectorates. The inspectorate does not condgetareinspections of households employing domestic
workers but instead embarks on periodic “blitz’gestions for the various sectors covered by the
sectoral determinations, including domestic worlhede blitzes are coordinated by the national
Department but carried out by inspectors basechénprovincial offices. In 2012, 2,877 domestic
worker employers were inspected in such a blitz.

The process of conducting domestic work inspectisfiaborious. Pandit (201) describes the process
used by the Western Cape inspectorate in the damestker blitz in the Western Cape during
February/March 2009. In some cases, the inspeidentified which households to inspect through UIF
records. In other cases, they walked from dooraar do find households in which domestic workers
were employed. The details of these households therecaptured in a database which inspectors used
to contact employers to arrange inspections.

One of SADSAWU's submissions for the 2010/11 sedtdetermination process includes a long list of
suggestions on how inspections and enforcement beanmproved (SADSAWU, 2010b). These
suggestions were based on recommendations obtdiméay workshops and other interaction with
inspectors. They included, among others, distrisudf “calling cards” two weeks in advance of blitz
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inspections, improved communication between UIF dadhestic employers, regular updating of the
database used by inspectors, preparation meetintfjs inspectors before every “blitz project”,
avoidance of clashes with religious and other lagll campaigns to educate people about the rights
and duties of employers and workers, legal amenthnenaddress possible contradictions between
laws and remove loopholes, and possible rewardsdanplying employers. SADSAWU has itself
attempted to assist with enforcement by alertireg Diepartment to cases of contravention. However,
when following up after inspections have been utadten and warnings issued, the union has found
that contravention often continues.

Numerous research studies have investigated tieatext which there is compliance with the minimum
wage and other conditions. The most oft-quotedysisithat of Hertz (2005), conducted relatively 1300
after the determination came into effect. Despitefgroblems in respect of inspections, Hertz ahdrot
studies consistently find an increase in wagesltregufrom the introduction of the determination,
although compliance levels are far from perfectfdanately, Statistics South Africa’s standard
surveys do not allow exact measures of compliaecaudse they do not specify ordinary hours of work
clearly, workers may mis-report hours (for examglensidering meal breaks as paid time), earnings
may be under-reported or mis-reported, and the-sittaloes not allow exact determination of which
workers would be in Area A and which in Area B. Ratheless, the trends found in such studies show a
clear increase in real wages of domestic workees #ie introduction of the determination.

The studies also find an increase in compliancé wiher aspects of the determination. In partigular
studies find an increase in the percentage of werkéth written contracts. (The determination
specifies only that workers should receive writtparticulars of employment”, but researchers either
do not recognise the difference, or take a writtentract as a proxy.)

Strydom’s analysis of domestic worker wages andditmms, conducted in 2011, suggests that
compliance levels with wages have continued toeiase over time. This is not, however, the case in
respect of the various conditions of work invedtgla Strydom suggests that lack of improvement
could be due to lessened publicity and awarenessgaactivities on the part of the Department of
Labour.

Several commentators raised a concern about nopi@roe among black employers. In some cases
they noted that black employers might be less &bédford the prescribed wages because their eggnin
still tended to be lower than those of white peoflbese “excuses” did not sit comfortable with
assertions at other times that those who wantesnfmloy domestic workers should employ them only
for the hours that they could afford.

3.4. Employment

Concern around the possible or likely “disemploytheffects of a minimum wage was probably the
main argument advanced against its introductiore @mnthe Department’s former officials referred to
the “hysteria” in evidence around this issue. Thep&tment and Commission spent time, energy and
money investigating this issue, including throulgh DPRU reports.

The first research done by the DPRU suggestedtikatisemployment effects might be considerable.
The research utilised an estimate of elasticityctwhivas considered conservative even for the formal
sector. The consultative document pointed outehgtloyment of domestic workers had expanded over
the previous five years despite the fact that ptaie of other labour legislation had been extenaed
them (Department of Labour, 2001). The Commissioef®rt recommending the first minimum wage
pointed out that in the informal sector of domestiark, where the options facing an employer would
be to pay a higher wage or do the work oneselftielties were likely to be lower. Further, botleth
Department and Commission argued that if a prog@eemployer was not able to afford a full-time
worker at the minimum rate, they should employ pag for the hours that they could afford.
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Analysis by several researchers since 2002 hasdfditte or no evidence of any decrease in
employment as a result of the introduction of tbetaral determination. The Department of Labour has
received a few requests from employers for “vaoidtii.e. for permission for them to pay below the
minimum for one or other reason. The BCEA allowsdiach variations and the Department quite often
grants such requests for variations in other seatowhich there are sectoral determinations. $t mat
granted the requests in the domestic sector, Istead advised the applicants to reduce the nuniber o
hours for which they employ domestic workers.

Visser (2012: 11) cites two small-scale studiesclisiuggest an increase in part-time rather thdn ful
time domestic work since 2002.

3.5. The 2011 determination-setting process

The description above illustrates the extremelgnsive and extensive process that accompanied the
formulation and implementation of the first sectodetermination. This section gives a short
description of the process followed in 2010/116étting the wages for the next three years.

The terms of reference for the investigation weublighed in 2010 and asked for submissions in
relation to wages as well as a provident fund, whdther other conditions “such as coverage under
Compensation for Occupational Injuries and Diseasets (COIDA), and annual leave” should be
changed.

Unlike for the initial domestic worker determinatidout similar to most updating determinations, the
Department of Labour did not commission specialeaesh for the 2010/11 investigation. The
Department held 18 public hearings, mostly overkeeds so as to facilitate attendance. Attendance at
individual hearings ranged from no-one at a heaningipumalanga, to 96 (or which 81 were workers)
at a hearing in Gauteng.

Only two written submissions were received, bothnmfr SADSAWU. One submission discussed a
provident fund while the other covered wages ahérotonditions. The union explained in an interview
that it preferred to make written submissions asvas not convinced that input at hearings was
adequately taken into account.

In the Commission’s deliberations, the main debats around whether to provide different minima for
different job categories. Most members of the Cossion felt that they should follow their usual
approach of specifying only the minimum rate, oa llasis that the aim of sectoral determinations was
to provide basic protection to the “vulnerable”. & workers had skills above the minimum, they
should bargain with the employer. This was the edjgosition although at least one member as well as
the SADSAWU submission, argued for differentiateiciima. This issue is discussed further below in
the sub-section on skills development.

3.6. The Unemployment Insurance Fund

Most discussions of the introduction of a minimurage for domestic workers refer to the importance
of the near-simultaneous extension of coveragdéyJnemployment Insurance Fund to these workers.
The issue is relevant in a discussion of minimungegaas the Fund provides for payment of part of the
wage when a worker becomes unemployed, is on nigtézave, or is ill for an extended period.

In 1996, the Presidential Labour Market Commissesommended a “thorough overhaul” (1996: 124-
5) of the Unemployment Insurance Fund (UIF). Fandstic workers it suggested that the UIF be made
“available” to domestic workers and their employaas one way of formalising employment
relationships and increasing the workers’ secuiitye way the proposal is framed suggests that the
Commission might have been proposing optional rathan compulsory registration of domestic
workers with the Fund.
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In the years that followed government embarked anagor revision of the UIF system. This was
needed as the problems with the Fund extendedefgonia the exclusion of domestic and seasonal
(agricultural) workers.

In March 2001, the Department of Labour presentedthird draft of an Unemployment Insurance
Fund Bill to the Labour Portfolio Committee of thational parliament. The draft explicitly excluded
domestic workers from the Fund and proposed tfiattlhaer eighteen months be given for consideration
of the administrative challenges of including dotizesvorkers. In response, the Commission for
Gender Equality (CGE), a relatively new body preddfor in Chapter Nine of South Africa’s
Constitution of 1996, brought together a coalitioradvocate for the inclusion of domestic workers i
UIF. The coalition included SADSAWU alongside fouwnell-established non-governmental
organisations and COSATU'’s national parliamentdfic®. The coalition became known as the Gender
Monitoring and Advocacy Coalition for the Unemplogm Insurance Fund.

Ally (2010: 156) bemoans the fact that SADSAWU wasted as “merely one among many interested
parties rather than as the only worker-controllegresentational body” and was “reduced to an
auxiliary voice” alongside that of the CGE. Fist0@8) is much more positive about the fact that
SADSAWU worked with allies in this initiative.

The members of the coalition presented eleven emrigtubmissions and also gave oral presentations
during a full day of public hearings in parliamefhe submissions pointed out the contradiction of
excluding the most vulnerable workers from a kesgrunment of social protection.

Subsequent major amendments to the Unemploymeniramse Act (no. 63 of 2001) and
Unemployment Insurance Contributions Act (no. 4 26802) saw radical changes that included
removing the upper threshold for contributions ardbduction of progressive scaling of benefitsttha
provided a higher percentage of the wage for Iopaéd- workers and a cut-off upper amount for
benefits. The amendments also explicitly providedcbverage of both domestic workers and seasonal
workers. However, implementation of coverage os¢éhevo groups was to be delayed for 18 months to
allow for a task team to deliberate on how thesedhallenging groups could best be accommodated.

The task team duly met and, soon after the seatietermination was issued, the UIF was extended to
domestic workers working more than 24 hours pertmdéor any employer, using the same hours per
month cut-off used for other workers in this ankentlegislation. Workers who had more than one-part
time job would be regarded as “partially unempldyadd eligible for payments from UIF if their
income from the remaining jobs was less than the pdlyment due on their full previous earnings.

After only four months of implementation, close twadf a million domestic workers had been registered
with UIF (Ally, 2010: 72). By end 2011/12, 622,5tdmestic employers and 649,894 domestic
workers were registered on the UIF's database @dtual reports).

3.7. The Commission for Conciliation, Mediation and Arbitration
(CCMA)

Ally reports that the protection against arbitrand instant dismissal that was “one of only a fesués
that consistently brought tears to many workergsey was what most captured the meanings of
democracy for them” (2010: 9). This protection wasoduced through extending coverage of the
BCEA to domestic workers rather than the sectorafersnination, although the determination
confirmed that severance pay would apply and thedih workers would have a month in which to find
alternative accommodation.

It was the CCMA meanwhile that provided assistanbere alleged unfair dismissals occurred. Ally
(2010: 75) notes that already by 2001, domestickerar were the third largest single category of
workers accessing CCMA services, and that in tlze géer the sectoral determination was introduced,
the number of domestic worker referrals increase®d per cent, making them second only to retalil
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workers in the number of referrals. Pandit (2018): reports that over the five-year period 2005-2010
more than 46,000 domestic worker cases were déaltoy the CCMA. Subsequently, domestic worker
cases have continued to account for about 10 par alethe CCMA caseload each year (Bamu,
undated).

A series of focus groups with employers and emmeyeonducted in 2010 confirmed widespread
awareness of the CCMA as an avenue for assist&uchefnder, 2010). However, Pandit points out that
the CCMA assistance comes too late, as it comes tfeé worker has been dismissed. The CCMA's
general policy favours reinstatement as a remeduyritair dismissal but it rarely orders re-instagein
for domestic workers given the one-on-one relatignshat underlies the domestic work relationship
(Benjamin, 2013).

Bamu (undated) points out that the CCMA's jurisidiatis limited to matters regulated by the LRA, and
in particular dismissals and other unfair labowgtices. Contravention of the BCEA can only be take
to the CCMA if this happens in the context of afaimdismissal. However, beyond dealing with unfair
labour practices, the CCMA serves domestic worlmwrgeferring workers to the union, including

advertising the union’s contact details at itsa§.
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4. Reflections on achievements and the way forward

4.1. Views on what was achieved

In the subsequent literature as well as intervitawshis research, there was widespread suppothfor
introduction of a minimum wage for domestic workefsiere were, however, concerns — including
from some of those who had been part of settingrtilmum wage — that the wage had been set lower
than it could and should have been set.

The most explicit criticism of the determinatiom@from Ally, whose doctoral thesis focused on the
topic. Ally commenced her research in 2004, tworyedter the minimum wage was introduced. She
was given access to documentation and had inteswath Department of Labour officials, inspectors
and union activists, as well as in-depth repeatgerviews with a number of “ordinary” domestic

workers.

The book based on Ally’s thesis (Ally, 2010) has thle “From Servants to Workers”. This, in itself
suggests that the minimum wage and related leigislatonstituted major progress. The book also
contains many passages that laud the introducfiannainimum wage. These include the very positive
conclusion (Ally, 2010: 184):

By the time of the study on which this book is thajgest a decade later, the post-apartheid
South African state had crafted one of the mostifstgnt efforts anywhere in the world to
formalize, modernize, and professionalize paid dstimevork.

However, there are also two key criticisms. Thstfariticism, which is an on-going theme of the koo
is that the sectoral determination positions domesbrker as “vulnerable” citizens and, in so dging
disempowers them. Ally questions the fact that gowvent introduced protection for domestic workers
rather than finding a way of supporting their smifflanising efforts so that they could do this for
themselves. In particular, she questions the feat workers were not part of setting the wage & th
Employment Conditions Commission.

One weakness of Ally’'s argument is that it ignattes real efforts made by the Department to involve
the union and workers in the process leading upécCommission’s deliberations. It also ignores the
fact that the union itself welcomed the determoratand saw it as, in part, an outcome of its
organisation and demands over several decadess Aliiticism could be levelled for all the other
sectors for which sectoral determinations are lexi It also raises the question as to whethedmig t
area and others government should provide no groteon the basis that people should demand and
claim protection for themselves.

In support of Ally, Pandit (2010) refers to an Il@port which warns against referring to domestic
workers as a whole as “vulnerable” so as to avaiplying that women, who account for the majority

of domestic workers, are “inherently ‘vulnerableMowever, Pandit notes that the same report
highlights conditions which render particular categs of domestic workers vulnerable and in need of
protection. Closer home, COSATU documents refelotmestic workers as “vulnerable”.

There are also some passages in Ally’s book, ssitheaone which follows (Ally, 2010: 9), which keeli
the claim that the sectoral determination disemped@avorkers. In writing about the period after the
sectoral determination came into effect, Ally wsite

Domestic workers also more actively claimed thewrpolitical statuses as workers with
rights. Lining government offices to collect uneoyphent insurance, packing town halls
for government “celebrations” of domestic workersnthusiastically signing up for
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government sponsored professionalization prograars) boldly cramming into the
officers of the governmental industrial relationsmamission to lay complaints against
their employers, South African domestic workersnodal their rights with a frenetic
energy and political maturity many imagined thewcgipable of

Ally’s second key criticism relates to the fact ttlae determination left the widespread system of
private provision of domestic services in placéeathan finding a way of “socialising” this workhis
criticism is one she also levels at the internaidhO-led process around Convention 189, which she
felt did not take into account the feminist undansling of social reproduction developed in the 3970
However, even here Ally (2010: 69) writes that tladmark determination” represented “the effort to
recognize and recode [domestic workers'] socialtrijoution and value in ways advocated for by the
feminists of the 1970s.”

Most commentators emphasise that the setting dhamum wage cannot be seen as separate from the
other forms of protection that were introduced bwaithin the sectoral determination and beyond it.
Table 5 below documents the various pieces of lE@gs that extended different types of protection
and opportunities to domestic workers between E@B2002.

Table 5. Extension of legal protection to domestic workers

Basic Conditions of Employment Act, 1993 Particslaof employment, work hours, paid
annual leave, family responsibility leave, sick
leave, termination

Labour Relations Act, 1995 Organizational rightsnd a protection against
unfair dismissal

Labour Relations Act, 1996 Right to organize anmbuize

Skills Development Act, 1998 Skills training

Employment Equity Act, 1998 Discrimination in higrand work practices

Unemployment Insurance Act, 2000 Unemployment aatemity leave cover

Sectoral Determination 7, 2002 Minimum wage andditmns of employment

Source: Adapted from Fish, 2006: 115

4.2. Unfinished business

There are several issues that have been raisedteepefrom the time the sectoral determination was
first mooted but that have not yet been adequaitidtiyessed, or addressed at all.

4.2.1. Provident fund

The first of these issues is a provident fund,ame other form of retirement provision. This issam

be seen as directly related to a minimum wage aw/@akers can only afford to contribute to such a
fund if their wage is adequate; and (b) retirengarhings are a function of earnings while workiuggl
retirement earnings will therefore be inadequatkeéfminimum wage is not set high enough.

The Department of Labour’s report on the publicrimgs organised for the first sectoral determirratio
noted that domestic workers wanted a provident fand were willing to contribute up to R50 per
month. The issue was acknowledged as one that deRdéher investigation and action. The
Commission’s report to the Minister recommendedt tthee Department commence “as soon as
possible” to establish a provident fund. However r@al progress was made on this issue and in 2010
the terms of reference for the current sectoradrdgnation again named a provident fund as an issue
that needed to be discussed.

One of SADSAWU’s 2010 submissions (SADSAWU, 201ftagused on the provident fund issue. It
observed that at least three private financialititgins had provident or retirement funds that ever
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available to domestic workers. However, it notedttklomestic workers (or their representative
organisations) were not involved in the governaoicihe fund as was the case for funds falling under
bargaining councils.

The sectoral determinations for contract cleanimg) grivate security provided for the establishrmant
provident funds for these sectors. The funds welg established and, as for bargaining council fynd
the trustees consist of worker and employer reptatiees. However, the funds provide very limited
benefits because there is no cross-subsidisatiohidgyer-paid workers. The ILO has assisted the
Department of Labour with a discussion paper ancksémp on a provident fund for low-paid workers.
However, there will probably not be an effectivdution until government moves forward with the
establishment of comprehensive social securitys Tias been mooted by the National Treasury since at
least 2006, but efforts seem to have stalled.

A further complication relates to the old age grdihis is a form of non-contributory social asgist&
which is available to all South African citizensdgmermanent residents aged 60 years and abowyif th
pass a means test. The maximum monthly grant amswrrently (since October 2013) R1,270 per
month, and the means test threshold for a singienéwried) person is R49,920 per annum (South
African Social Security Agency, 2013). The amouftttee old age grant is reduced the nearer the
person’s other income is to the threshold. Thisasibon means that a small contributory private mens

is not worthwhile. The Minister of Finance has caitteadl to universalising the old age grant by 2016.
When this is done, this disincentive to privatevision for old age will fall away.

The Employment Conditions Commission report of 2@bies that the Minister of Labour announced
in his 2009 budget vote speech that the Departiplanined to establish provident funds for both the
farm worker and domestic worker sectors as pathefcountry’s decent work agenda. It was for this
reason that the issue was included in the termeefgfrence for the investigation for the sectoral
determination. The Commission was advised to spedkational Treasury before proceeding with a
provident fund as the National Treasury, presum#blgiscuss how this would fit into larger plans fo
comprehensive social security. The National Treagarve a presentation to the Commission, but the
task of taking things forward lies in the handsh&f Department.

The second often-mentioned aspect of unfinishethess is that domestic workers are still not codere
by the Compensation for Occupational Injuries amseBses Act, No. 130 of 1993. This Act provides
for employers to make contributions for each wortiera scale determined by the relative risk of the
sector. As noted above, the terms of referencéhi®r2010/11 process asked for submissions on this
issue. The Commission’s report suggests that thiteemae submitted to Compensation Commissioner
and then, if there is agreement, it be referredE®LAC.

4.2.2. SKkills development and recognition

The publicity around the first determination in 20@escribed the determination as part of an
“integrated” approach that would look not only anditions of employment and a minimum wage, but
also at training through the sectoral educationteaiding authority (SETA).

The SETAs were part of the country’s new, ambiti@igopean Union-funded skills development
programme. The Skills Development Act was passedl988 (no. 97 of 1998) and the Skills

Development Levies Act in 1999 (no. 9 of 1999thkn took some time for government and other role-
players to agree on demarcation of sectors, forSfB€As to be established, and the levy-paying to
start. The Services Sector Education and Trainiathévity (SSETA), which is the relevant SETA for

domestic workers, was established and registeredlarch 2000, when the sectoral determination
process was already underway. One of the key actotsd that even by the time the sectoral
determination was finalised, the SSETA was noyfupp and running.

A Domestic Workers Skills Development Project wasyever, established as early as 1999, before the
sectoral determination was in place (Wessel, 2086). The project was established under the auspice
of the Department of Labour and the National TragnBoard, the forerunner of the National Skills
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Authority. Two services providers were appointed goovide the training, namely the non-
governmental Basadi Pele Foundation and the BeaichZraining Centre in the Wetsern Cape.

There were delays in implementation, and the ptaeentually ran for three years, from May 2002 to
March 2005. The activity was facilitated by an edlbon of R120 million from the National Skills Fain
to the Services SETA for work in respect of donwestorkers. Ally reports that the project aimed to
provide state-subsidised training and certificatm27,000-plus domestic workers (Ally, 2010: 70).

An article in March 2005states that the targets set for the R120 milli@s for 10,750 workers to
complete skills programmes and 1,750 to participatdearnerships. The project had, however,
exceeded this, with 16,000 workers completing skilfogrammes and 2,428 completing one-year
learnerships. The article noted that the funds dhteen utilized and it was unclear whether furthe
funding would be made available.

The role played by SADSAWU in this initiative isclear. Wessels (2006: 145) writes that the board of
the domestic chamber included representation fré&d\8U and the Black Domestic Workers Union
alongside the South African Homemakers Organisdiigrher source for this is a 1998 document. The
SADSAWU web-site \fww.sadsawu.cojnincludes an undated report claiming that the Etepent,
together with SADSAWU, had trained close on 27,0@fkers in a two-year pilot programme. The
web-page notes that SADSAWU “will have a meetinthwhe Department of Labour, with regards to
these and other matters, within the next two mohths

The Services SETA no longer has a Domestic Workeesmber. Instead, domestic workers and garden
services fall under cleaning, which together wiktirihg services” constitutes one of the SETA's six
chambers. The SETA was relatively inactive for aqaeof two to three years after it was placed unde
administration in 2010. Now that it is no longeidanadministration, it is trying to revive a paristap
with Department of Labour and UIF in respect of dstic workers. The Skills Development Planning
Unit within the Department has planned and budgttdchin 1,000 domestic workers by the end of the
2013/14 financial year. The training will coversiatraining as well as areas such as first aid and
driving. The intention is to lay the basis for amnskilled domestic workforce as well as to help
workers move out of the sector. With the first aspanless the greater skills are rewarded witlndiig
pay, they will be of greater benefit to employédrart workers.

As noted above, one of SADSAWU’s 2010 submissianthe Employment Conditions Commission
discussed skill levels. The submission noted thatlitO’s Committee of Experts on the Application of
Conventions and Recommendations (CEACR), had queestithe classification of domestic work as
“unskilled” and “emphasized the importance of retaimg the varying degree of skill associated with
domestic work when establishing remuneration, sonas to undervalue the work performed”
(SADSAWU, 2010b.

SADSAWU's submission, which was endorsed by seveoalgovernmental organizations as well as
COSATU, advocated for skills development programthes would “professionalise” domestic work.
The submission argued that skills used in domestik were generic, and similar to those used in
other sectors such as hospitality, but that thegewealued and rewarded” differently in these other
sectors.

In the absence of clear definition of skills, thbmission advocated for minimum wages based o leve
of education. It noted that the improved literagymeracy and other skills associated with moresyear

of education would add value to the services ofviloeker. However the submission also argued for

recognition of prior learning and/or work experienéor those who had been denied access to formal
education. The submission proposed that the Depattmstablish a Domestic Worker Employment

Standards Commission by June 2011 to determineatds, skills, and qualifications in this sectaor. |

7 http://www.skillsportal.co.za/page/skills-developnt/learnerships/427035-Night-of-celebration-fo850
domestic-workers.
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proposed that the Commission be made up of othespgcified) government departments, research
institutes, trade unions and “other relevant staldsrs”.

The SADSAWU submission encapsulates the thruskité slevelopment proposals and interventions
of other actors. Firstly, there is the argument tha skills used in domestic work be recognised in
higher pay. Secondly, there is the implicit or &iplidea that if workers gain formal recognitiofh o
such skills they may be able to move out of dorestirk.

The first aspect requires that the determinatioeciép different skill levels. This is difficult wire
individual workers do a range of different tasksslalso not clear which skills should be valuearen
than others. In this respect, Eldring (2000) nobesirony that workers employed as nannies tended t
earn less than those employed to do ordinary houkaasks.

4.3. Bargaining council

As noted above, COSATU’s submission in respecthef first sectoral determination suggested that
government take steps to work towards establishrokat bargaining council for the domestic work
sector. In the interview for this research, SADSAW&Id that they were keen to establish such a
council. Formation of a council is also favouredthg Social Law Project of the University of Wester
Cape which has a Domestic Workers Research Project.

It is, however, difficult to see how a bargaininguacil as envisaged in South African law could be
established for a sector in which union memberghii such a low level and organization of empleyer
practically non-existent as neither side is alikdlly to achieve the “sufficient” representivitgquired

by the law. SADSAWU suggests that Business UnitytBd\frica (BUSA), which represents business
in NEDLAC, could serve as the employer body as nodsthe individuals associated with it would

employ domestic workers. This idea has not, howewegn formally discussed within BUSA.

4.4. Placement agency

COSATU’s submission in respect of the first sedtdeiermination (COSATU, 1999) proposed that the
Department of Labour investigate establishment ajoaernment-regulated placement agency for
domestic workers. The report of the Employment @osrts Commission for the 2002 sectoral
determination acknowledged that this was not agffpr concept”. Such a system had, in fact, existed
during the Apartheid era, although with the aimcohtrolling the movement of black workers. The
Commission suggested that establishment of suclagemcy be addressed after other aspects of
formalization had been completed.

An interviewee noted that in 2013 if one contacthd Department asking if there were people
registered on the UIF system as unemployed who tvigimt a domestic work job, the Department’s
response was that they served industry rather phaate households. The interviewee suggested that
the “mindset” that underlay this still did not rgrdze domestic workers as full workers.
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Conclusion

A former government official, in reflecting back arhat had been done, characterized the introduction
of the sectoral determination as a process of lakrgy” and reasserting the dignity of domestic kvor
The ex-official said that domestic work was tackiedore agriculture because “domestic work was the
most gross manifestation of exploitation of blac&men. If liberation meant anything, they should
experience it".

Another ex-official referred to the influence okthLO. South Africa has been excluded from the ILO
during the Apartheid years and cherished its reydrighly. Removing the worst excesses of domestic
work was seen as part of “normalization”, givent tin@ institution of domestic work was such a tgpic
phenomenon of the Apartheid South Africa — “Southcan through and through”.

The introduction of a minimum wage and other priddecfor domestic workers can be considered one
of the success stories of post-1994 South Afriteerd@ is, however, still much “unfinished business”.
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Appendix: Matrix

Country

South Africa

DW coverage description

MW coverage through sectoral determination pags@@02.
(Two-area distinction based on mean household ie¢ctigher
minimum for part-time workers)

GENERAL MINIMUM WAGE

Collective bargaining through registered bargair@agncils or

Procedure unregistered forums; or Minister of Labour decidadasis of
advice from tripartite Employment Conditions Comsinis
Coverage Collective bargaining agreements and sectoral ohetetions
Varies, but primarily industrial sector. Not alcsers are
Scope

covered by a minimum wage.

Criteria for initial MW

For sectoral determination, the ability of empleytr carry on
their “business” successfully; the operation of kpmaedium or
micro-enterprises, and new enterprises; the cdsting;
alleviation of poverty; conditions of employmentage
differentials and inequality; the likely impactafy proposed
condition of employment on employment levels; tbegible
impact of the proposed conditions of employmenemployees’
health, safety and welfare; and any other releirdatmation

Level (incl PiK)

For sectoral determination, on advice of Employnt@onditions
Commission

Date first established

Varies

Frequency of adjustments

Usually every three years, but provision for annoeteases

Criteria used for adjustments

Consumer price index (inflation) plus additionalamt so as to
have a realy increase over time

Enforcement

Labour inspections and (rarely) fines; awards ohages and
awards of compensation

If domestic workers were
originally excluded, what were
the reasons?

Concerns around disemployment effects; difficulires
enforcement; domestic workers not recognized asKers”

DOMESTIC MINIMUM WAGE

Country context

Minimum wage introduced as part of major refornisaduced
after the end of Apartheid

Employment share of domestic
work for the latest year available

8.0 per cent of total employment, and 9.4 per oéatl
employees based on industry classification, Qugrtetbour
Force Survey 2013: 1

Date first included

2002

Reason for inclusion

Extension of protection and rights to the most epped
workers, of whom majority are black women

Procedure On recommendation of tripartite commission
Coverage Sectoral
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Level (Inc scales and PiK)

R4.10 per hour for Area A; R3.33 per hour for ARa
maximum of 10 per cent as payment in kind in respec
accommaodation. No other payment in kind.

Criteria used for initial MW

Progressivity (explain why and
how)

Poverty alleviation, job creation, affordabilityrfemployers
Annual increases above inflation; narrowing of gapveen
rural and urban wages; higher hourly wage for tivase work
less than 27 hours per week

Frequency of adjustments

Annual

Criteria used for adjustments

Inflation plus one or two percentage points

Enforcement

Blitz inspections (inadequate)

Key informant impressions

Extremely important achievement

Outcomes/Compliance

Clear increase in real wage levels over time, dsase
improvement in other conditions, but still subsi@revels of
non-compliance
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